INTRODUCTION
U.S. health care spending has reached approximately $2.5 trillion or 17.6% of GDP. ' We spend more on health care than on food, housing, transportation, or anything else. 2 Congressional Budget Office (CBO) leaders have argued that "our country's financial health will in fact be determined primarily by the growth rate of per capita CORNELL LAWREVIEW For both public and private health insurers, reform to address the cost conundrum seems inevitable. The question is how. The default rule will be the sorts of crude policies that also cut into access, choice, and health. For example, states are slashing their Medicaid budgets nationwide." Arizona stopped paying for certain organ transplants.' 2 Hawaii refuses to pay for hospital stays of more than ten days for most patients, regardless of whether the hospital can safely discharge the patient.' 3 Other states are doing likewise.1 4 These solutions are far from elegant. They are zero-sum games, which the patients lose.
A more elegant solution requires closer attention to the causes. It is tempting to suppose that demographic changes drive this growth. Yet, the United States spends 20 to 30 percent more per capita than countries with excellent health care systems and similarly aging populations, such as France and Germany.1 5 As Ezekiel Emanuel writes, "The truth is, the United States is not getting 20 or 30 percent better 11 See " [M] ost analysts have concluded that the bulk of the long-term rise resulted from the health care system's use of new medical services that were made possible by technological advances. . . ."19 If this market were efficient-and if such spending were making us healthier and happier than alternative spending could-then we would count this trend as progress. 2 0 Closer analysis reveals, however, that this market is failing to align our health care consumption choices with our values, which is to say that much of this money is wasted. This failure results from a complex set of well-intentioned laws that mandate coverage of expensive, and often unproven, treatments but effectively prevent anyone from weighing the costs of those treatments.
First, public or private insurance covers most of the patients who make the majority of health care spending choices. 2 ' The recent health care reform legislation imposes a legal mandate on employers to cover their workers and on individuals to enroll themselves, and helps subsidize the costs of premiums. 22 Thus, as we approach universal coverage, insurers will handle nearly all health care spending decisions. Therefore, the question of how to control health care costs is (unpublished manuscript) , available at http://www.kc.frb.org/publicat/sympos/2011/2011. BaickerandChandra.paper.pdf (discussing estimates as to whether it is optimal to spend as much as a third of the U.S. economy on health care, but arguing that the spending is likely less than optimal). 21 See CRs. FOR MEDICARE & MEDICAID SERVS., NATIONAL HEALTH ExPENDITURES BY TYPE OF SERVICE AND SOURCE OF FUNDS, CY1960-2011, available at http://www.cms.gov/ Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/NationalHealthExpend Data/NationalHealthAccountsHistorical.html (showing that public and private insurers pay over eighty-eight percent of health care costs). Cir. 2011) (discussing Congress's rationale for the mandate and upholding the mandate as constitutional).
largely a question of how to design public and private insurance policies so that insurers cover patients for the treatments they demand but also minimize wasteful spending. 2 3 When deciding whether and how to cover the costs of health care treatments-including drugs, devices, surgeries, imaging, tests, and other procedures-a rational insurer will be primarily concerned about whether they are cost-effective and efficient. Some treatments-such as blood pressure and diabetes drugs-are known to be efficient for health insurers. Spending more money on these procedures actually saves the insurer money by preventing the need for expensive procedures later.
2 4 A recent wave of research has endorsed the idea of Value-Based Insurance Design (VBID), wherein insurers reduce or eliminate co-pays and deductibles for such treatments, and perhaps even create affirmative programs to encourage their adoption and adherence. 25 At the other end of the cost-effectiveness spectrum is a vast domain of expensive treatments that have small or unproven effectiveness. The CBO has noted that " [a] lthough estimates vary, some experts believe that less than half of all medical care is based on or supported by adequate evidence about its effectiveness." 2 6 When Medicare Administrator Donald Berwick stepped down from his post in 2011, he argued that 20 to 30 percent of health care spendingmore than $1 trillion a year-was waste.
2 7 "Much is done that does not help patients at all," Dr. Berwick said, "and many physicians know it.""92 One might suppose that if the U.S. Food and Drug Administration (FDA) approves a drugs or device, then it is proven effective. However, the FDA's statutory authority requires only that manufacturers prove minimal effectiveness compared to a placebo, which is to say that the product is better than nothing. 2 9 Physicians often still must guess about whether the new drug or device will prove more effective than standard treatments. 3 0 Even when a drug has FDA approval and proven effectiveness, this does not necessarily mean that the drug is cost-effective. Indeed, the FDA statute does not authorize it to consider costs-only medical risks and benefits. 3 1 Even more, the FDA statute also allows physicians to prescribe drugs and devices off-label for other unapproved diseases and conditions without any proof or FDA review of efficacy. 3 2 The law actually prevents the FDA from taking an active role in controlling costs in the American health care system.
Thus, there are many expensive drugs, devices, and other treatments that are arguably not worth their cost. Consider, for example, the $80,000 treatment for breast cancer called high-dose chemotherapy plus autologous bone marrow transplant (HDC-ABMT). 33 The HDC-ABMT treatment became very popular in the 1990s, even though clinical trials had not proven the treatment effective. 3 4 At first, insurers refused to pay. 35 [Vol. 98:921 litigation, accompanied by intensive political lobbying by patient advocacy groups." 3 6 For example, the Minnesota legislature mandated that insurers cover it.? "These legal and political pressures led most health plans to capitulate and pay for the treatment by the mid-1990s." 3 8 More than 41,000 patients consumed HDC-ABMT during the 1990s at an aggregate cost of about $3.28 billion. 3 9 By 2000, new research showed that the "insurers were correct" in their initial refusals to pay. 40 But, of course, the money could not be unspent. Nor can those patients reverse the serious risks and side effects that accompanied this ineffective treatment. 4 1 For hundreds of other expensive and novel treatments, we now find ourselves in the same situation of epistemic uncertainty where insurers must pay for unproven treatments. 4 2 Likewise, consider Avastin, which, at $88,000 per treatment, is eleventh on a list of the fifteen most expensive drugs. 4 3 Genentech marketed Avastin for the treatment of breast cancer after the FDA granted accelerated approval for that use in 2008.44 The FDA based its approval on two open-label studies that showed that the drug slowed the rate of tumor growth but showed "no evidence of an effect on overall survival or improved symptoms." 4 5 Still, oncologists readily prescribed Avastin to their desperate patients. 4 6 Subsequent double-blinded studies failed to replicate the early findings. 47 In 2011, after an extensive process, the FDA commissioner exercised her statutory authority to revoke Avastin as a treatment for breast cancer, noting that its side effects presented very real dangers to patients (including a risk of death) not balanced by a proven, real benefit. 48 Cancer patients protested the decision, calling it "nothing short of a death sentence" for those who rely upon the drug.
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The decision will likely be taken up in court, but, for now, FDA revocation prevents the drug manufacturer from marketing Avastin for the treatment of breast cancer. However, despite the FDA's revocation and because Avastin has at least one other FDA-approved indication on its label, oncologists can still freely prescribe Avastin for the treatment of breast cancer. 5 0 In turn, Medicare will continue to pay for such treatments. 5 ' Some private insurers will likely follow suit. Treatments may be cost-effective for certain patients in certain situations even while ineffective for others. 5 3 For example, clinical studies prove heart stents effective for use after a heart attack, and surgeons implant more than one million each year, costing up to $100,000 each. 5 4 But stents are often used prophylactically in a domain that is not FDA-approved. 5 5 A large randomized, controlled trial (the gold standard for medical research) demonstrated that patients who received stents prophylactically would have fared just as well on a much cheaper (and safer) regimen of drugs. one in twenty persons over the age of fifty now have artificial knees, at a cost of about $40,000 each. 5 7 The device industry continues to roll out new models with higher and higher price tags that enthusiastic surgeons suggest and install.
5 8 Yet these newer devices often do not perform any better than older, less expensive designs. 59 "The list of procedures Medicare pays for that are proven to have no benefit goes on and on." 6 0 Whether provided by public insurers or private health plans, this coverage likely exists because Americans demand access to such treatments. 6 1 And these big-ticket treatments, concentrated in a small portion of the population, consume a huge portion of our health care budgets. In 2009, as much as 22% of health care costs fell upon only 1 percent of the population, where each individual incurred more than $90,000 in costs. There can be little doubt that there is room for reform in this sector of expensive treatments that have little or no proven effectiveness. In this, the most heavily regulated industry in America, we have not yet found a way to provide access to high-end, cutting-edge treatments while being sensible about whether and when to actually consume them. Strikingly, the recent landmark health care reforms barely scratch the surface in this domain of cost control-the legal and political challenges make this issue just too difficult to resolve. 6 3 This Essay explains how we are left with a legal and policy regime that 
THE SPLIT BENEFIT
forces patients to pay in advance for coverage of treatments they think they may someday want, creating a sunk cost. But it turns out that, at the point of consumption, many patients would rationally prefer to spend their money otherwise but are not allowed to do so. We have created a systematic economic bias toward health care consumption. This need not be the case.
This Essay proceeds as follows. Part I explains why and how the current legal regime fails to prevent the overconsumption of expensive yet often unproven treatments. There are various efforts to get physicians, insurers, and patients themselves all to ration care, but they fail to solve the problem. These mechanisms constrict access, create conflicts of interest, and impose onerous burdens on patients.
Part II elucidates the essential problem that health insurance is paid to health care providers rather than the beneficiaries. This Part lays out the alternative approach of a "split benefit," in which part is paid directly to patients and thereby creates an opportunity cost for the consumption of expensive treatments. A particularly attractive aspect of this proposal is that the health insurers can implement it right now under current contracts and laws, without need for an expansion of the health care regulatory bureaucracy. The split benefit is thus a unilateral option the insurer can exercise in situations where it is most likely to work.
Part III explores some of the practical and normative objections, including co-optation by providers, autonomy, welfare, and the specialness of health. The split benefit empowers individuals to decide for themselves how to best serve their own welfare.
This Essay concludes that the split benefit is a promising mechanism for reducing the financial burden of expensive and often ineffectual treatments, without reducing patient access to the care that they prefer. Ultimately, the split benefit can reform a fundamental distortion in our economy, allowing our spending decisions to more efficiently reflect our values.
I

THE LIMITS or CURRENT RATIONING MECHANISMS
There are three parties in any health care consumption decision: the physician, the payor, and the patient-and each of these could in principle veto the consumption of low-value treatments. This Part explains why current efforts to reduce the consumption of these treatments-whether relying on the discretion of physicians, insurers, or patients-fail to resolve the problem. One can understand all of these efforts as forms of "rationing," as they distribute scarce health care funds. 64 The law, market, politics, and professional ethics all restrict the efficacy of these mechanisms for rationing and point toward a better way.
A. The Physician Rationer
Federal and state laws put the physician in the role of gatekeeper between patients and treatments. 65 The physician has the power to ration care. If the physician declines to write a prescription, the patient cannot consume the drug. With both veto power and clinical expertise, we might view the physician as an ideal rationer. This section explains why physicians have their own reasons for prescribing inefficient treatments and thus make poor rationers.
Bioethicists have criticized the suggestion that physicians should take on the insurer's perspective because it could drive a wedge between the physician and his or her patient-client. 66 Accordingly, federal law prohibits health care plans covering Medicare or Medicaid patients from making "specific" payments "directly or indirectly" to physicians "as an inducement to reduce or limit medically necessary services." 6 7 There are contexts-such as managed care organizations (MCOs)-in which insurers have created incentives for physicians to ration care. 68 During the 1980s and 1990s, managed care became relatively popular. Soon thereafter, however, consumers became dissatisfied with limitations on their choices and challenged MCOs in a wave of class action litigation. 69 For various reasons, there was a widespread retreat from efforts to incentivize physicians to ration care. 70 For the foreseeable future, many physicians will remain in fee-forservice relationships.
7 4 As the president of the American Board of Internal Medicine has said, One of the clearest reasons (for wasteful care] is our fee-for-service payment system, where doctors get paid more for doing more. Very few doctors do things that they know are wasteful, but if there's a gray zone they could say, why not, it may help and it doesn't hurt the patient. 7 5 There are several other reasons why physicians may be biased toward costly treatment. Sheer optimism may give physicians an irrational belief in the effectiveness of unproven treatments.76 Alternatively, physicians may work under professional norms and personal ascriptions that encourage "heroic" treatments for desperate patients. 77 Money and relationships with the drug and device industries may also bias physicians. 78 Physicians sometimes set themselves up in self-referral situations where they refer patients to their own offices for expensive treatments.
7 9 Commonly, for example, a cardiologist may suggest a stent to discount the reliability of such research, even though industry funds most of the research testing the efficacy of drugs and devices).
Most physicians also accept money and industry perks. 9 Drug and device manufacturers actively promote their products through "detailing" visits to physicians' offices, providing physicians with a onesided view of the scientific literature about safety and efficacy.Y 0 Many attribute changes in physicians' prescribing decisions to these relationships.
1
Overall, the wide variation in health expenditures per patient suggests that some physicians are much more attentive to evidencebased medicine and cost.
9 2 The foregoing considerations simply show why physicians are not the complete solution to the problem addressed by this Essay: the consumption of expensive treatments with little or no proven efficacy.
B. The Insurer Rationer
Insurers could simply refuse to pay for high-cost, low-value treatments by saying that they are not "medically necessary"-the criterion under most insurance contracts.
3 One might suppose that insurers are the ideal rationers to make this assessment about the cost-benefit profile of a treatment given that they have the aggregate perspective of millions of insureds.
Abroad, it is more common for insurers to simply refuse to cover a treatment. For example, Britain's National Health System (NHS) is moving to cut Avastin's coverage for breast cancer, along with many other drugs, such as Erbitux, which costs $128,000 per treatment. Given that the United Kingdom spends less than half as much of its GDP on health care but reports significantly higher life expectancy and health care quality, it may be tempting to adopt such an overt rationing policy in the United States. In America, public and private insurers do utilize this strategy of refusing to pay. Medicare generally excludes drugs that are not at all FDA-approved and excludes alternative treatments such as acupuncture. 96 And some insurers have indicated that they will not pay for Avastin for breast cancer. 9 7 Insurers also impose pre-utilization reviews and "fail first" policies that require patients to try inexpensive treatments before seeking reimbursement for more expensive treatments. 9 8 Still, the insurer's ability to ration is, and should be, severely limited. There are three reasons. Insurers are at an epistemic disadvantage. Their rationing depends on questionable normative assumptions. And, they have conflicts of interest that may bias their assessments. Consider each problem in turn.
First, in cases where a physician recommends an expensive treatment, there may be a reasonable dispute between the physician and the insurer. The physician, unlike the insurer, has hands-on knowledge of the particular patient.
Second, economists have developed metrics for measuring health improvements, such as an increase in quality-adjusted life-years (QALYs), to which they then assign dollar values. 9 9 If the dollar value of the benefit is greater than the dollar value of the costs, then the treatment is arguably worthwhile. These efforts are notoriously controversial, in part because "objective criteria for determining the value patients receive from treatment are lacking." 1 0 0 As one commentator explains, QALYs also have their fierce opponents who argue that they are unjust and offensive, even if inevitable. They reject outright the idea of ranking treatments for medical rationing and they object to port by the Economist Intelligence Unit that ranked the United Kingdom's system ahead of the United States' system). the QALY method, which relies on healthy people to determine the quality of life of those who are disabled or ill. 10 1 Third, the insurer "stands to profit from not paying claims," a conflict of interest with the patient's health. 10 2 Still, insurers seek to maintain a reputation for paying claims. 0 3 " [I] nsurers are acutely aware that a well-publicized dispute over an inappropriately denied claim might cause them to lose the next renewal of their contract." 1 0 4
Public insurers face similar constraints because "we regard health insurance as a life raft for those in peril instead of a common-pool resource requiring stewardship. We reach desperately for any new technology that might help defeat death. Any preplanned limit seems like a death panel." 1 0 5 Commentators have long concluded that it is "highly unlikely that the American population would support the rationing of expensive high technology in the fashion characterizing England's National Health Service." 10 6 Recognizing these problems, the law limits insurer rationing. Insurers face the threat of litigation when they deny coverage, and courts interpret insurer contracts in favor of the patient where ambiguous.
10 7 Traditionally, courts deferred to physician, rather than insurer, assessment of medical necessity. 10 8 "Courts continually fail to see beyond the heart-rending facts of the immediate case to the reality that the present strained ruling in favor of coverage will be applied by 101 1990 WL 312647, at *1, *3, *9 (D.N.J. Mar. 22, 1990) (enjoining insurer from denying coverage for HDC-AMBT, which it deemed "investigational or experimental," despite consensus that it was necessary to save the patient's life); Van Vactor, 365 N.E.2d at 645-46 (affirming the trial court's denial of defendant insurer's motion for summary judgment based on affidavits of doctors and patients stating that the procedure was medically necessary).
other courts even if the contract is revised in the suggested manner." 0 9 When patients challenge insurers' cost-effectiveness coverage decisions, the insurers "consistently lose in court." 10 State and federal governments have imposed over two thousand mandates on insurance providers, requiring them to cover particular treatments."' Thirty-six of these mandates require coverage of offlabel drugs in particular, precisely those that often have unproven efficacy." 2 Most states also allow patients who have been denied coverage based on medical necessity to appeal to an independent physician." 3 Such "external review" policies remove ultimate power from the hands of the insurer. 1 1 4
For public insurers, the law further constrains their use of costeffectiveness analyses to refuse coverage. As a part of the landmark health care reforms, Congress established an Independent Payment Advisory Board (IPAB), which will eventually have broad powers to reduce the cost of health care."" It was thought necessary to create an independent agency for this purpose because political forces had repeatedly prevented Congress from doing so itself. Peter Orszag has called IPAB "the largest yielding of sovereignty from the Congress since the creation of the Federal Reserve." 1 6 Still, even in this moment of possibility, Congress did not permit IPAB to make any policy reforms that would alter the benefits of Medicare beneficiaries or re- This section has shown that the insurer's fiat is an incomplete solution to the problem of expensive but low-value treatments. The political, market, and legal limits are too great. Due to these pressures, "insurers have largely abandoned direct attempts to limit coverage for most medical procedures and instead have adopted a passthrough attitude toward medical spending." 1 19
C. The Patient Rationer
In recent years, the idea of consumer-directed health care has dominated health care reform debates. "Consumers must decide whether a purchase is worth its price." 1 20 The problem is that insurance allows patients to be insensitive to price because patients do not bear the cost. This problem is known as "moral hazard."
"Cost sharing"-in the form of co-pays, deductibles, coinsurance, and caps on coverage-is the typical solution. As shown in Figure 2 , this method of cost control splits the cost between the insurer and the patient, such that the insurance benefit becomes somewhat less than the cost of the procedure. For example, the patient may be required to pay a ten-dollar share of the costs to his health care provider, and the insurer will pay the provider the remainder, say, $500.121 117 See Patient Protection and Affordable Care Act § 3403(a) (1) (enacting a provision, to be codified at 42 U.S.C. § 1899A(c) (2) (A) (ii), stating that proposals by IPAB "shall not include any recommendation to ration health care"); JACK EBELER ET AL., THE HENRY J. Cost sharing reduces insurance outlays in two ways. First, it reduces the burden on the insurer for each treatment consumed. Second, and more importantly, the cost share may reduce consumption by causing the patient to weigh that portion of the cost against the potential benefits of the procedure. 122 A rational patient will view the co-pay as an opportunity cost and consider whether she would prefer to spend her money on something other than treatment. Thus, a cost share partially aligns the interests of the insurer and the insured by causing the patient to internalize some of the cost of the treatment.
KAISER FAMILY FOUND., THE INDEPENDENT PAYMENT
The well-known 1970s RAND Health Insurance Experiment demonstrated that cost sharing can decrease health care consumption.1 2 3 In one condition, patients were required to make 95% copays and in another, they received full insurance. The latter was associated with a 45% increase in per capita spending. 1 2 4 Further, however, the RAND study "also found that people consume less necessary healthcare to the same extent as they consume less unnecessary healthcare, and that poorer people with chronic diseases suffered poorer health when faced with high cost sharing." 1 2 5 These adverse effects were noted even though the RAND study limited patients' exposure to cost to $1,000 per year, 12 6 far short of the cost necessary to 122 See Chernew et al., supra note 25, at w196 ("The motivation behind the use of cost sharing to allocate medical services and contain costs follows standard economic theory, which presumes that consumers will use only those services whose benefit exceeds the cost to them."). Scholars have documented cost-sharing obligations imposing onerous burdens on patients. For example, insured patients who have cost concerns delay seeking emergency care for heart attacks. 2 7 Cancer patients do not fill prescriptions or take full doses of the prescriptions they did fill so as to preserve funds for cost-sharing obligations on other treatments. 2 8 Children with chronic health conditions forgo prescribed care.' 2 9
Scholars refer to this problem-where the insurance benefit is too small in proportion to the cost of care-as "underinsurance." 30 If patients decline care because the co-pay is just too high given their wealth, then the cost-sharing policy mechanism no longer achieves its purpose of sorting high-value care from low-value care. 3 1 Instead, the mechanism simply rations by wealth, which is to say that it discriminates against the poor.
It is not merely that cost-sharing obligations are large and can accumulate quickly. It is a pernicious cycle because illness and injury are often correlated with a loss of income, which further exacerbates the problem.' 3 2 It is difficult to earn money to pay cost-sharing obligations when one is severely ill or when one must care for a sick child or elderly parent. The cost-sharing tactic imposes financial burdens on patients at a time when they may be least able to pay them.
Cost sharing also imposes negative externalities. Health care expenses lead to millions of bankruptcies and foreclosures, which impact other members of the family, other creditors, and neighborhoods. 1 3 3 Americans are already paying 15% to 22% of their Recognizing that cost sharing is impractical when costs are high in proportion to patient wealth, many public health insurance programs have minimal or no cost-sharing obligations. The beneficiaries of these programs are already destitute since that is the precondition for the public health insurance coverage. 3 5 More broadly, insurance plans often cap co-pays and deductibles by annual limits, beyond which the patient pays nothing out-of-pocket. "Roughly 77% of fulltime employees of medium and large establishments enrolled in non-HMO plans have maximum out-of-pocket limits less than US$2000 per individual and the most common coinsurance rate is 20%. Thus, individuals with more than US$10,000 in total costs will face no cost sharing at the margin." 13 6 As Timothy Jost explains, "Once consumers reach the limits of the deductible, they have little reason to limit their consumption of health care or to pay attention to its price." 3 7
Recent federal policy efforts have sought to increase these levels to about $6,000 for an individual, in conjunction with incentives for patients to save money in "health savings accounts." 3 8 Even assuming that a patient does have enough money set aside to then reach these higher limits, tests, office visits, and other treatments may quickly exhaust the higher limit, still long before a physician prescribes the patient an expensive treatment. And lawmakers in twenty states have introduced bills to prevent insurers from imposing higher co-pay obligations out of concern that big cost shares put expensive drugs out of reach. 139 Moreover, many patients have purchased supplemental insurance that covers the co-pay, thus preventing the patient from incurring any of the cost at all. That is the purpose of the extremely popular "MediGap" policies used by Medicare enrollees. 14 1 "Catastrophic coverage" policies have a similar function of eliminating the patient's exposure to cost beyond a threshold.1 42 Thus, cost sharing is not a real solution where the cost of the treatment is large. In a world where the median annual income is $50,00014s and a treatment can cost twice that, cost sharing simply cannot be our complete solution to the problem of high-cost but lowvalue treatments.
A more radical and crude notion of cost sharing has emerged in recent months-the Medicare voucher idea. Former Tennessee Governor Phil Bredesen and Republican House Budget Chair Paul Ryan have separately proposed to " [g) ive all Americans annual vouchers for a certain dollar amount of health care and if they exceed [the value of the voucher], they are on their own."' 4 4 This proposal is a radical form of cost sharing because beyond the amount of the voucher, patients bear 100% of the cost for their care (if they can afford any care).1 45 This proposal is crude because it severely hampers patients' access to necessary care, regardless of whether the care is cost-effective or efficient, and it fails to provide any insurance against the risk of needing higher-cost care.
II THE SPLIT BENEFIT
This Essay presents an alternative mechanism for achieving a more rational expenditure of health insurance money in the set of cases where the physician prescribes a high-cost treatment that the insurer reasonably believes is inefficient. This mechanism seeks to avoid the foregoing problems of co-pays and deductibles (which often must be too small to work) and insurers' refusals to cover (which tread on physician expertise, patient autonomy, and feasibility).
A. The Concept
Currently, insurers do not pay health insurance benefits to the beneficiary. Instead, insurance is an in-kind benefit paid to the provider on behalf of the patient.
The benefit does create an option for patients to consume care that might otherwise be unaffordable. That is the function and value of insurance. 1 4 6 But if a patient chooses to decline care for whatever reason, the insurance benefit disappears. The nonfungible benefit weighs only on one side of the rational patient's ledger, subsidizing the consumption of more, and more expensive, health care. 147 Thus, we should not be surprised to find that health care continuously grows to consume a larger share of our economy.
Instead of asking patients whether the health care consumption is better than nothing, we should ask patients if health consumption is better than whatever else they may prefer. As Figure 3 shows, the potential reform is simple:
1. Pay a small but substantial part of the insurance benefit as cash directly to the patient-beneficiary. 2. If the patient chooses to proceed with the treatment, the patient takes the cash payment to the provider (along with any required cost-share obligation), and the insurer matches it with the balance of the insurance benefit.
Thus, the total size of the insurance benefit is unchanged.
146
See generally NvsoN, supra note 131, at 136-41 (discussing some reasons why consumers do or do not purchase health insurance).
147
This problem of nonfungibility exists even for health savings accounts, which provide tax advantages for contributions and are designed to give patients skin in the game. These accounts limit spending from the account to health-related expenses, in order to preserve the tax advantages. See INTERNAL REVENUE SERV., supra note 138, at 3 ("Distributions may be tax free if you pay qualified medical expenses.").
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[Vol. 98:921 THE SPLIT BENEFIT As such, the patient would receive both a cash benefit (the payment he or she receives) and an in-kind benefit (the payment to the provider), while still perhaps remaining exposed to some portion of the cost out-of-pocket. For patients that choose to spend the money in ways other than the treatment, the insurer saves the remainder of the cost of the procedure. For example, for each patient who would have taken Avastin under the status quo but declines upon receiving a $10,000 split benefit, the insurer saves $70,000. Although the size of the insurance benefit remains unchanged, the split benefit's rerouting of the flow of funds could alter patients' consumption decisions. Such a payment gives the patient additional options for using his or her insurance benefit, viz: an opportunity cost.
Patients who receive a split benefit may choose to proceed with the treatment or choose to promote health in some other way, such as consuming some other treatment not covered by the insurer (e.g., acupuncture, an alternative diet regimen, a concierge doctor, or visiting nursing services), paying money to a member of the family to stay home and provide care to the dying patient, or purchasing disability insurance to help cope with the symptoms of the illness. Or patients may use the money to serve other nonmedical values, such as enhancing housing, consuming more of some luxury good, paying off other debts that are causing disutility, paying for education (for themselves or others), contributing to a charity, or whatever else may appeal to the patient.
Logistically, the insurer would require the physician who recommends the expensive treatment to immediately notify the insurer. Insurers often already require physicians to submit plans for expensive treatments to the insurer for preauthorization. The insurer would then decide whether to pay a split benefit and, if so, deliver the split benefit payment to the patient rather quickly (within a day or two) so as to impact the patient's decision without causing undue delay. Insurers should not send merely a letter that offers a payment condi-
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tional on the patient declining care. Instead, an actual payment in advance will create a default choice and an endowment effect that should further reduce consumption. 1 4 8
The split benefit avoids the problems that traditional cost-sharing policies stumble over. Most importantly, it solves the wealth effectthe split benefit allows the cost-share proportion to grow with the cost of the procedure without being financially onerous on the patient. Other mechanisms of consumer-driven health care try to give patients "skin in the game" by increasing patients' deductibles and then hoping that patients will then have the wealth to compensate.' 4 9 Such hopes often turn out to be false. The split benefit increases the patient's share to a substantial portion of the cost, but only by also increasing the patient's wealth by an equivalent amount. As a result, we can be confident that patients will select care when it has the highest value. Unlike a traditional cost-sharing obligation, the split benefit will not drive patients into bankruptcy or foreclosure.
The split benefit may also be politically feasible. Unlike increased cost sharing and rationing by insurers and physicians, the proposal does not constrain access to care or infringe on patient choice. The coverage and size of the insurance benefit remains unchanged. The patient makes the ultimate decision about whether to consume. Nonetheless, the split benefit may reduce health care spending and in turn make broad health insurance coverage sustainable.
B. The Insurer's Option
Private insurers could begin paying split benefits immediately, without changing their contracts. No patient could plausibly complain that she received a cash benefit rather than an in-kind benefit when her access to the given treatment remains unchanged.
Public insurance programs may require minor changes to the law to rectify situations where the authorizing statute has unnecessarily assumed that insurers would pay benefits to providers rather than beneficiaries. 15 0 Since the patient makes the ultimate consumption deci- 149 See Bloche, supra note 125, at 1319 ("Moreover, the least well-off are the least able to contribute to HSAs, and their lower marginal tax rates makes doing so less attractive. . . . [L] owwage workers are less likely than others to receive generous employmentbased coverage, including substantial contributions toward their HSAs.").
150
The Medicare statute, 42 U.S.C. § 1395a (2006), is titled "Free choice by patient guaranteed" and provides that "[any individual entitled to insurance benefits under this subchapter may obtain health services from any institution, agency, or person qualified to participate under this subchapter if such institution, agency, or person undertakes to provide him such services." Thus, the statute already contemplates that patients should be the sion, the split benefit does not "ration care" within the meaning of federal law. 1 51 Similarly, since the split benefit covers the same benefits, just in a different way, the proposal does not interfere with state or federal laws that mandate minimum coverage of certain procedures.' 5 2
This feature of the split benefit proposal-that the health care industry can implement it immediately without a contentious political or legal battle-is a very significant advantage of the proposal over other ideas that may be worthwhile in theory, but stand much further from practicability. This feature also allows the insurer to view the split benefit as a unilateral option that it can deploy only when it is most likely to work. Insurers will find the split benefit most useful for procedures (whether drugs, devices, surgeries, or diagnostics) that meet four criteria: (1) the insurer must cover the procedure, (2) the procedure has not been proven to reduce health care expenditures on net, (3) the price of the procedure is disproportionate compared to the patient's wealth, and (4) the patient would otherwise be likely to consume the treatment. Consider each in turn.
First, for procedures that physicians already refuse to prescribe or which insurers already exclude, there is no benefit to split. 5 3 Altogether declining coverage is cheaper than covering a procedure through split benefit. An insurer might also use a fail-first policy to condition coverage on patients first trying cheaper and proven treatments, or getting a second opinion from an independent physician. The split benefit presumes that there will nonetheless be a sizeable domain of expensive treatments that remain covered by insurers.
The second criterion recognizes that a few health care expenditures, such as vaccines, are actually investments, such that spending on them will reduce future health care costs on net.1 5 4 A rational insurer ones making decisions about whether and from whom to consume care. Nonetheless, many other parts of the U.S. Code currently contemplate payments directly to hospitals, which Congress may need to revise to allow for split benefit payments. See, e.g., 42 U.S.C. § 1395ww ("Payments to hospitals for inpatient hospital services."). 153 See supra Parts LA, .B (discussing those procedures which are already refused by physicians and insurers in the context of "rationing" by physicians and insurers, respectively).
154 Cf Chernew et al., supra note 25, at w201 ("Offsetting the direct costs are the savings due to the improved health generated by the extra service use. For example, the direct costs of lower copayments for cholesterol-lowering medication would be offset, at least partially, by savings attributable to fewer heart attacks.").
would not utilize the split benefit where it wants to encourage, rather than discourage, consumption.
Even with this limitation, the split benefit proposal covers a broad swath of American health care. A 2006 study found that 21 percent of all prescriptions written in the United States are for off-label uses and that most of these had "little or no scientific support." 1 5 5 More broadly, "[al]though estimates vary, some experts believe that less than half of all medical care is based on or supported by adequate evidence about its effectiveness."' 56 Even proof of effectiveness is far from proof that the treatment will save health care dollars on net since many expensive treatments have quite modest benefits. Hence, we can expect insurers to find a large domain that is ripe for the split benefit.
Although the split benefit could be utilized for any health care that is costly on net, individual insurers may select a narrower criterion. Public insurers, in particular, may succumb to political pressure from the providers of expensive health care treatments that would prefer that their goods and services not be subject to even this modest market-based scrutiny as to whether their product is worth the prices charged. Such an insurer could respond by narrowing the program to target drugs and devices that have unproven efficacy, especially those prescribed "off-label." This narrower scope would neutralize any paternalistic argument on behalf of patients and would incentivize drug manufacturers to prove the efficacy of their drugs. A narrowed domain for the split benefit may be better than no domain.
Insurers may, on the other hand, use the split benefit too often, given the mobility of patients between insurers during their lifespan and, in particular, the movement into Medicare for seniors. Since insurers will not themselves always reap the benefits of investments in health care spending that only pay off in the long term, they may use the split benefit to reduce consumption of some marginal treatments whose benefits a future insurer would have been borne. This is one reason that the Affordable Care Act mandated coverage of certain preventative care services that are socially optimal even if not rational investments for a single insurer.
Third, the split benefit will be most useful in those situations where a patient's limited wealth makes it impractical to impose on that patient a significant portion of the cost of a procedure. For wealthy patients or cheap procedures, the proposal is unmotivated, since traditional cost-sharing mechanisms are cheaper to the insurer and may sufficiently deter overuse without reducing access. This relationship is shown in Figure 4 . The zone in which cost sharing is now used effectively has a relatively low limit for costly treatments because a patient's maximum cost share for individual procedures is often a few hundred dollars, while his or her maximum aggregate cost share over a year is a few thousand dollars. 1 57 As shown in Figure 4 , a state Medicaid program that caps coverage eligibility at the federal poverty level may be unable to impose cost-sharing obligations at all and thus could use the split benefit even for inexpensive treatments.
Point B depicts the situation of the employer-sponsored health insurer for a company like Google, which has one of the highest-paid workforces in the world.
15 8 Although Google could impose higher cost-sharing limits for its richer employees (making that zone triangular rather than rectangular), insurers in fact tend to impose the same cost-sharing obligations on the richest and poorest employees alike. This lack of sensitivity may exist because it is unseemly or impractical to discriminate based on patient wealth. Regardless, it creates an even larger potential for the split benefit.
Suppose that a drug that costs more than $12,000 for a course of treatment would be a good candidate for the split benefit, since a traditional cost-share obligation would need to be capped for median Americans long before it covered a substantial portion of the cost. The split benefit will still cover a huge portion of health care costs. Recall that in 2009, 1% of the population consumed 21.8% of aggregate health care costs; each individual in this 1% incurred more than $90,000 in costs in that year. 15 9 Although this proposal omits all sorts of lower-cost health care for middle income Americans-the cast on a broken bone or the migraine medicine-this proposal targets the rampant problem of expensive care that drives up health care costs and insurance premiums.
The insurer also has the discretion to select what level of split is optimal for each patient. The optimal size of the split benefit payment is an empirical question, one that is likely context-dependent. There will presumably be diminishing marginal returns, such that moving from a 1% to a 10% split may yield a very large reduction in the rate of consumption, but the equally costly step of moving from a 10% split to a 19% split may yield little additional benefit. 1 60 Patients may view a $1,000 payment much differently than a $10,000 payment if the first just seems like a supplement to income while the latter creates real opportunities.' 6 '
Fourth, the rational insurer will elect to pay a split benefit payment where the patient is most likely to consume the treatment otherwise. The insurer will decline to make a split benefit payment in cases where it suspects that patients may be seeking, and physicians may be providing, treatment recommendations merely for the sake of garnering a cash payout.
Given that the information necessary to make such predictions will be costly and imprecise, one can assume that split benefit payments will be made to some patients wastefully. We can roughly esti-mate whether over inclusiveness will be fatal to the split benefit proposal, such that rational insurers will never exercise their option.
As shown in Table 1 , there will be three types of patients whose behaviors will be of interest to the rational insurer.
16 2 First are the "decliners"-those who would have received a prescription and consumed under the status quo, but upon receiving the split benefit decline to consume. In the foregoing Avastin example, we supposed that selected patients might each receive a $10,000 payment toward an $80,000 treatment. For each decliner, the insurer saves the difference between the insurance benefit and the split-here, $70,000. Second, the "riders" are those who receive split benefit payments but would not have consumed the treatment under the status quo anyway. For the riders, the split benefit is a windfall. Compared to the status quo, the insurer loses the amount of the split-here, $10,000. Finally there are the "seekers," who succeed in getting a prescription only for the purpose of getting a split benefit check, which they promptly cash. These patients also cost $10,000 each. Roughly then, we can observe that the split benefit has a relatively high tolerance for riders and seekers, which one can group together. Even if there are six times as many riders and seekers as there are decliners, the split benefit is likely to save money on net.
Interestingly, the split benefit potentially saves money for the insurer even while providing a windfall to those innocent riders who are genuinely sick and probably could use the money, given that illness 162 This analysis excludes the patients who will consume under either the status quo or the split benefit, since they have no impact on cost (other than the nominal administrative expense of paying a split benefit, if that turned out to be higher than paying the provider in kind). In theory, there could be yet another type of patient who would have received a prescription under the status quo, and declined to consume, but the split benefit payment somehow caused the patient to consume the treatment. and injury are also associated with loss of income. 16 3 The overinclusiveness of the split benefit may enhance social welfare incidentally.
Of course, the particular ratio depicted in Table 1 is peculiar to the Avastin example and its postulated values. It may be possible that an insurer could produce a significant number of decliners by paying only a $5,000 split, rather than a $10,000 split. That would then double its tolerance for riders and seekers. On the other hand, if the split benefit is applied to other drugs that are less expensive, say $40,000, but it is still necessary to pay $10,000 splits to get a significant number of decliners, then the tolerance for riders and seekers will be smaller. In that scenario, there is more of a risk that the split benefit will lose money on net.
One form of riding and seeking behavior would arise in contexts where there are multiple potential treatment alternatives. A patient could seek prescriptions for several different treatments in hopes of getting a split benefit payment, but then consume only one. Foreseeing this possibility, the rational insurer would pay a split benefit payment to the patient after the first such prescription, but tell the patient that she must pay the provider if she elects to pursue any of the courses of treatments that the insurer wishes to discourage. If clinical studies have proved some of the potential treatments more efficient than others, the insurer could have a tiered pricelist, just as they currently do with cost-sharing tiers, to discourage consumption of brand name drugs when generics are available.
In deciding whether to pay a split benefit, the insurer will analyze its claims data to observe that some diagnoses, procedures, physicians, and patients may have better yield rates than others. If a particular physician very frequently prescribes treatments that appear to be costineffective but very few patients are actually electing the treatment over the cash payment, then the ratio can be lowered or that physician's patients can be excluded from eligibility for split payments.
Clearly, the split benefit should not be paid for ailments that are easy to fake or where the diagnosis is most subjective. For example, nonspecific back pain may be one such diagnosis that could be opportunistic for a higher percentage of patients than other diagnoses, such as breast cancer. 1 64 In extreme cases, physicians and patients may commit outright fraud, providing sham diagnoses in order to secure an outlay from the insurer for a procedure that was never truly indicated, or if indicated, not desired. These risks already exist to the extent that physicians can bill the insurer for procedures that they do not perform or that they perform even when not medically indicated. 16 5 An agreement between patient and physician to split the cash payment would seem to be a per se violation. Enforcement of the criminal prohibitions on health care fraud will be part of the solution just as it is now.
The foregoing analysis suggests that there is a wide domain of potential for rational insurers to exercise the option to pay a split benefit to satisfy their coverage obligations, rather than providing an inkind nonfungible benefit as they currently do. Because the split benefit complies with current law and contracts, it creates a unilateral option that insurers can use to reduce inefficient health care consumption.
C. The Precedents
Research has failed to uncover a prior split benefit proposal in the scholarly and policy literature. 16 6 There are, however, various interesting analogues and precedents.
In the life insurance sector, there has been a practice of people exchanging their future life insurance benefit for a payment to be received during life, called a "viatical." 67 In this way, the life insurance benefit is made more fungible, better reflecting the consumption preferences of the policyholders.
Scholars have also previously noted the problem that health insurance is a nonfungible benefit. 1 6 8 Some have suggested an "indemnity" system where health insurers pay a cash benefit to patients rather than to providers.' 6 9 Some automobile collision insurers likewise al- 166 John Nyman has suggested a related concept as a thought experiment. See NYMAN, supra note 131, at 40-41 (describing "the consumer's income payoff test" as defining the cost-effectiveness of care, predicated on the idea that the patient be given the insurance as a fungible benefit "that she could have spent on anything else" (emphasis omitted)). Reform, 306 JAMA 204, 204 (2011) ("The current health care system does not derive the benefit of market forces because the recipient of the services (the patient) does not directly pay the physician or hospital. Instead, a third party (the insurer) pays, and a fourth party (the employer) often chooses the third party.").
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See Frank D Gianfrancesco, A Proposal for Improving the Efficiency of Medical Insurance, 2 J. HEALTH ECON. 176, 176 (1983); Robert F. Graboyes, Our Money or Your Life: Indemnities low car owners to decide whether, when, and how to repair their carand, notably, to keep any balance that they decline to spend. 17 0 In the health insurance context, a 100% cash payment of the insurance benefit would more dramatically correct the distortion of nonfungible health insurance. Such a system would likely slow, or even reverse, the growth of health spending as a portion of our economy, as people choose higher-value options. However, a pure indemnity would not save money for the insurer or reduce insurance premiums for the employers and patients ex ante. Suppose that each Avastin prescription would invoke a full payment of the $80,000 insurance benefit to the patient rather than the provider. Patients would consume less Avastin if they valued other things more, but insurers would spend just as much money. Indeed, a pure indemnity would likely increase net costs because it would pay benefits to riders and seekers, who would not have consumed anyway. Even now, some patients receive prescriptions but do not consume the care, and under a pure indemnity, more patients would seek prescriptions that they could convert to cash. Unlike the split benefit, a pure indemnity proposal has no savings to offset this risk of over inclusiveness.
Of course, a pure indemnity proposal could save money if it also reduced the size of the insurance benefit. 1 7 ' That is, however, just another form of cost sharing, with all its problems. Instead, this Essay proposes to split the benefit in a way that reduces costs for public and private insurers, making health care insurance more sustainable and less expensive for the same amount of insurance coverage. Insurance can provide the same access to care and protection from risk at less cost. There are other indemnity reform proposals that bundle all potential treatments for defined categories of illness, not unlike the system Medicare now uses. 17 2 Patients are coded into one of several thousand "diagnosis related groups" (DRGs), each of which results in a specified payment that represents the "average" cost of treating the condition. 17 3 The DRG system transfers to the hospital the risk that within a DRG, a particular patient will get unusually expensive care; in turn, the hospital tries to spread that risk across its patients. 7 4 Accordingly, the DRG system creates an incentive for hospitals to select the easiest patients, code patients into the most lucrative DRGs, and provide the cheapest care within those DRGs.6 7 5 Other public and private insurers adopted this DRG payment model, and it now serves as the norm for inpatient hospital services.' 7 6 Under the DRG system, insurers could make payments to patients, rather than in kind to providers. Under such a system, a patient with a given diagnosis would receive a one-time payment representing the average amount of care for the diagnosis, and then the patient can pay the provider on a fee-for-service basis. Insurance would simply not cover access to care beyond the average level. Unlike a hospital, an individual patient cannot spread the risk that she will want or need above-average care for her disease. This system cuts the size of the insurance benefit and thus fails to maintain access.
vs. Deductibles in Health Insurance
Alternatively, some scholars have proposed that insurers pay rebates to patients who select less expensive treatments and require a payment from the patient for the more expensive treatment. 17 7 Indeed, some innovative programs have begun where insurers are paying small incentives to patients who choose less expensive health care providers for the same treatments. 7 8 These are initial steps toward 172 See, e.g., Pauly, Indemnity Insurance, supra note 171, at 55 (proposing "[a] pure indemnity insurance for health-related losses ... which specified a particular dollar payment for an individual with a given physical condition"). 176 See Kinney, supra note 173, at 1151. 177 See Chernew et al., supra note 136, at 601-02 (suggesting the concept but not "advocating for any particular insurance policy design"). The closest analogue to the split benefit proposal is a German disability insurance program limited to those needing home care. 17 9 The German program offers patients an option to receive an in-kind benefit consisting of health care workers visiting their homes or a smaller cash payment instead. 1 8 0 Unlike the split benefit, the German program's cash payments are not designed to give the patient skin in the game when deciding whether to consume the in-kind services. Instead, the cash payment is the complete alternative benefit, one that a patient can use to support home care that he or she arranges, perhaps through family or informal support relationships."s The German patients elect which sort of benefit to receive; there does not appear to be a default rule. 18 2 The German program suggests that the split benefit payments might lead to a significant reduction in consumption. Based on data from the 1990s, "more than 75% of home care beneficiaries chose cash rather than services." 8 3
III
PRAcTICiAL AND NORMATIVE CHALLENGES
This Part explores challenges to the split benefit concept, including both a practical challenge by the providers of expensive treatments, and normative challenges-some paternalistic and some teleological.' 8 4 Ultimately, the split benefit arguably improves patient autonomy and welfare. But even if the split benefit were neutral on those points, it would still be worthwhile if only for the sake of cost control. 
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Id. at 439.
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See id. at 437 ("For home care, the new insurance plan offers a choice: services, cash equivalent to about half the cost of services, or a combination of the two.").
183 Id. at 438.
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I explored other practical challenges, including fraud and over inclusiveness, when I specified the criteria for paying a split benefit. See supra Part II.B.
A. Co-optation by Producers
Those who stand to benefit from spending on expensive treatments (the producers and providers of these drugs, devices, and procedures) may attempt to co-opt the split benefit by making side payments. For example, suppose a patient receives a physician's recommendation for Avastin and a $10,000 split benefit payment from the insurer. The drug manufacturer, the oncologist, or both could then send the patient a $10,000 coupon, telling the patient that he or she can take that, rather than the $10,000 cash, to the oncologist to initiate treatment. The split benefit proposal would thus fail to reduce consumption.
This objection is not peculiar to the split benefit; drug manufacturers already use such coupon strategies to defeat traditional costsharing strategies, at great cost to insurers.a 5 For patients covered by federal health insurance programs and for all patients in Massachusetts, such kickbacks are illegal. 1 86 Congress could, and likely should, expand these prohibitions through state or federal legislation.
Insurers can also use their insurance contracts with patients to prohibit the use of coupons and can condition payments to providers on assurance that the provider did not accept a coupon. Finally, it would appear that insurers could use the Health Insurance Portability and Accountability Act (HIPAA) to litigate against those who pay coupons, since federal law -elsewhere defines these as kickbacks. If a physician refuses to write a prescription because of cost, if an insurer refuses to cover such a prescription, or if an onerous cost share exceeds a patient's ability to pay-the health care system has denied the patient the choice. In contrast, the split benefit keeps the decision in the hands of the patient.
As Bill Sage explains, "nearly all progressive impulses among American health lawyers and policy makers over the past half century have sought to liberate and empower the patient. Phrases used to express this desire include 'patient autonomy,' 'patients' rights,' 'patient 185 SeeJonathan D. Rockoff, Drug Makers Criticized for Co-Pay Subsidies, WALL ST. J., July self-determination,' [and] 'patient preferences."'1 8 8 The autonomy agenda has, however, been cramped because insurance views the patient as merely a patient. He or she gets a walled garden of medical choices. The split benefit instead embraces a value pluralism, respecting the patient's weighing of medical and nonmedical values.
One might object that the split benefit payment seems coercive or bribe-like, perhaps an "undue influence." 1 8 9 The worry is that the split benefit payment will unduly push patients away from consuming health care. To the contrary, the entire insurance relationship on net, even including a split benefit payment, still induces patients toward consuming health care. The insurer tells the patient that he or she can spend the money on anything, but if the patient wants to consume health care, then the insurer will provide a nine-times subsidy (assuming a ten percent split). Merely allowing the patient to decide how she wants to spend one-tenth of her insurance benefit does not constitute an "undue influence."' 9 Still, the additional options created by the split benefit may cause subjective disutility to the patient tasked with deciding.' 9 ' Prior behavioral research documents that, when given more options, people are sometimes less satisfied.1 92 On the other hand, there is heterogeneity-some enjoy tasks that require effortful thinking and may savor the opportunities created by the new wealth.' 9 3
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Perhaps some prefer the luxury of deciding under conditions of moral hazard, which the split benefit undermines. In principle, those people could pay extra for health insurance policies that reduced their range of choices by keeping benefits nonfungible. If there is market and political demand for that service, the health care industry can provide it.
Still, there may be situations where the patient cannot decide whether to consume a treatment and where someone else, such as a parent or next of kin, decides on the patient's behalf. The split benefit proposal may create a conflict of interest if that substituted decision maker receives the benefit of the cash payment (either through expropriation or inheritance), while the patient receives any benefit of the treatment.
19 4 It may be best to limit the split benefit program to only those situations where the patient is competent to make treatment decisions. Still, traditional cost-sharing obligations already impose these sorts of dilemmas on substituted decision makers who would rather keep the money. Even worse, traditional cost-sharing obligations, unlike the split benefit, may be so onerous that they deny access to the expensive care altogether.
C. Welfare and Health Exceptionalism
Ezekiel Emanuel put the proposition simply: "The more we spend on health care, the less we can spend on other things we value." 19 5 By simply making a cash transfer, the split benefit facilitates our trades to higher value and thereby makes us better off.
Some patients have preferences for aggressive care, which the split benefit and the status quo equally satisfy. The split benefit payment also satisfies other patient preferences.' 9 6 The split benefit provides a way "to reduce spending while improving the quality of end-oflife care by ensuring that patient preferences are followed more closely." 
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Emanuel, supra note 5. 196 See Pauly, Indemnity Insurance, supra note 171, at 53 ("The market, in its own way, provides information about individual preferences. When people decide to buy or not to buy, or to offer for sale or not offer for sale, they indicate what things are worth to them.").
GOODMAN ET AL., THE DARTMOUTH INST. FOR HEALTH PoucY & CLINICAL PRACTICE, TRENDS AND VARIATION IN END-OF-LIFE CARE FOR MEDICARE BENEFICIARIES WITH SEVERE
Still, medical literacy will remain a problem. We know, for example, that most patients undergoing chemotherapy overestimate its potential benefits, supposing that it is curative when it is not.' 98 Even with a split benefit, patients will continue to make bad choices-sometimes consuming a drug or device that they would be better off declining and sometimes declining a drug or device that they would be better off consuming. The split benefit may change the relative shares of these two types of errors. 19 9 Regardless of the split benefit, physicians, insurers, and policymakers should create a "choice architecture," consisting of second opinions, counseling services, and consumer information to assist patients with the decision-making process.
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More particularly, one might worry that the particular form of the split benefit payment-a $10,000 check-may bias patients away from treatments with benefits that are likely to accrue more gradually.
2 0 Policymakers could require that splits be paid as annuities with payments spread over the same period of benefit that would be provided by treatment. It bears emphasis, however, that the rational insurer will pay splits that are small relative to the total cost of the procedure, which allows patients to irrationally double or even quintuple the subjective value of the cash while still erring on the side of the treatment.
The poorest patients also present a particular concern. The poor patient's alternative consumption choices for food or housing are more pressing than those of the median patient. This makes the poor patient more likely to decline care in order to pursue those alternatives. Insurers could scale split benefit payments according to patient wealth, but that may appear unfair. With same-size splits, the benefits of a fungible payment will be greatest for the poor, precisely because those alternative consumption options-such as food or housing- 1620 (2012) .
CHRONIC ILLNEss
199 For an example of such a criticism of consumer directed health care generally, see Bloche, supra note 125, at 1320 ("The consumer-directed model pushes back against this quality improvement strategy by calling on patients to plan their own care. Its cost-sharing requirements discourage patients from compliance with coordinated care based on best practices."). will actually be better for the poor patient than expensive health care. Even if we focused exclusively on health outcomes, evidence suggests that investments in housing, diet, and education may prove more effective than investments in expensive medical interventions. 20 2 If the choice is hard, it is because the alternatives are attractive. It would be difficult to motivate a broader paternalistic critique of the split benefit based on a worry about patients foregoing needed treatments. First, even if one allows the paternalist to ignore cost, the paternalist lacks proof of efficacy for many of these expensive treatments or proof of improved efficacy over the standard of care. As such, the paternalist cannot say that the drug or device is on net more helpful to the patient. 203 Even for those treatments that are proven to be more effective, given a pluralism about ultimate values, it may not be irrational for a patient to prefer a treatment plan that is less invasive and less expensive. 20 4 There is already wide heterogeneity in decisions about how to treat and cope with severe illness, and the split benefit will just move the median patient marginally across that spectrum. 2 05 More fundamentally, this sort of paternalistic objection, if merited, would undermine traditional cost-sharing policies, which utilize the same opportunity cost mechanism but are stymied by the wealth effects discussed above. Implicitly, the paternalist would have to maintain that all health care decisions, or perhaps all consumption decisions, be made under conditions of absolute moral hazard. Such a theory ignores scarcity and the practical need for someone to weigh the benefits against the costs.
2 06 portant conditions of human life and a critically significant constituent of human capabilities which we have reason to value." 2 0 7 Thus, it may seem perverse for the split benefit policy to facilitate patients trading health care in favor of other goods, such as housing or even jewelry. As a scholar in a related context has said, "the money is given for certain purposes and not others, and it would be considered an abuse to use it for something else, even if that were preferred." 208 This critique does not bear scrutiny. People buy insurance to ensure future access to care that they otherwise could not afford. 2 0 9 Ex ante, consumers need not know whether they will actually want to consume a given drug for a given disease that they may someday suffer. But rational consumers want the option to consume such drugs when they become better informed by their actual experience of the situation. 2 10 Ex post, having secured the option, a rational consumer may nonetheless prefer to spend that benefit on other things. 2 1 ' The split benefit is perfectly congruent with the option-buying purpose of insurance. It has the side benefits of increasing patient wealth and reducing insurance costs along the way.
As Sen himself recognizes, " [w] hat is particularly serious as an injustice is the lack of opportunity that some may have to achieve good health because of inadequate social arrangements, as opposed to, say, a personal decision not to worry about health in particular." 212 Likewise, courts and commentators have recognized that Congress created Medicare "to insure that adequate medical care is available to the aged throughout this country." 2 13 Even if the purpose of health insurance were much narrower, it is not necessarily true that the means to that 207
